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UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF NEW YORK

EASTERN PARALYZED VETERANS
ASSOCIATION n/k/a UNITED
SPINAL ASSOCIATION,

Plaintiffs, 94 CV 0435 (GBD) (KNF)
-against-
THE CITY OF NEW YORK,

Defendant.

SETTLEMENT AGREEMENT
AND RELEASE OF CLAIMS

CENTER FOR INDEPENDENCE OF THE

DISABLED, NEW YORK, a nonprofit

organization; DUSTIN JONES, an individual;

MYRNA DRIFFIN, an individual; on behalf

of themselves and all others similarly situated, 14 CV 5884 (GBD) (KNF)

Plaintiffs,
-against-

THE CITY OF NEW YORK, NEW YORK
CITY DEPARTMENT OF
TRANSPORTATION, and POLLY
TROTTENBERG, in her official capacity as
Commissioner of the New York City
Department of Transportation,

Defendants.
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS

This Settlement Agreement and Release of Claims (the “Settlement Agreement”) is made
and entered into by and between: (i) The City of New York (the “City”); (ii) Eastern Paralyzed
Veterans Association n/k/a United Spinal Association (“EPVA”), on behalf of itself and the
Plaintiff Class as defined in paragraph 34 of the Stipulation of Settlement so ordered in Eastern
Paralyzed Veterans Association v. City of New York, Case No. 94CV0435 (TPG) (S.D.N.Y.) (“the
2002 Stipulation™) on September 10, 2002, and (iii) Center for Independence of the Disabled, New

York (“CIDNY?”), Dustin Jones and Myrna Driffin.

I. DEFINITIONS

For purposes of this Settlement Agreement, the following terms have the following
definitions:

A. “Accessibility Laws” means all state and federal accessibility laws and regulations
requiring, promoting, and/or encouraging equal or improved access to persons with disabilities,
including, without limitation, the following: (1) the Americans with Disabilities Act of 1990, 42
US.C. §§ 12101, et seq. (“ADA”) and all of its implementing regulations and technical
requirements which are existing and current at the time of any pedestrian ramp installation or
Upgrade (as defined in Section I(HH)); and (2) the Rehabilitation Act of 1973, 29 U.S.C. §§ 790,
et seq. and all of its implementing regulations and design standards.

B. “Alteration” or “alterations” means an “alteration,” as defined in the Accessibility Laws,
to the public right of way, that affects or could affect pedestrian access. This includes, without

limitation, any resurfacing, repaving, reconstruction, or widening of any streets, as described in
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(vi) landing cross slope; (vii) roadway grade; (viii) ramp width; (ix) flare slope; (x) ramp length;
(xi) ramp cross slope; (xii) presence of ponding; and (xiii) presence of obstruction. Those
pedestrian ramps and comers that are not in compliance with the Accessibility Laws will be
scheduled for installation or Upgrade of pedestrian ramps as part of this Settlement Agreement
and the Updated Transition Plan as described in Section 18 of this Settlement Agreement.

9.2.  Survev Tool

The survey tool for the initial Survey as described in Section 9.1 and Section 9.3.1 will be
accomplished using mobile LiDAR technology, which utilizes laser technology to capture terrain
information. Key points are placed on high-resolution imaging and correspond to varnous
pedestrian ramp attributes that will be measured for each pedestrian ramp. Each pedestrian ramp’s
dimensions and measurements are thereby extracted through the use of a software calculator. For
subsequent Surveys as described in Section 9.3.2, the survey tool utilized will be agreed upon by

the Parties.

9.3. Timeline for Complcting Surveyvs

9.3.1. lnitial Survey

The City will complete the initial Survey data collection on measurements as described in
Section 9.1 by no later than October 31, 2019. The City will concurrently assess this data to
determine compliance with the Accessibility Laws, and will share with the Class Counsel and the
Monitor all data gathered, including the measurements detailed in Section 9.1, related to pedestrian
ramp compliance with the Accessibility Laws as it becomes available and, in total, by no later than

October 31, 2020.
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9.3.2 Subsequent Surveys

The City will conduct two additional Surveys of all pedeswian ramps to capture data on all
corners across the City’s five boroughs, in order to assess compliance with the Accessibility Laws.
The second Survey will be completed by the close of FY 2033. The third Survey will be completed
by the close of FY 2046. The Parties will reconvene no later than FY 2030 for the second Survey
and no later than FY 2043 for the third Survey to discuss the survey tool and how the City will
address pedestrian ramps that are identified in such Surveys and assessed as non-compliant with
the Accessibility Laws, as well as mutual agreement on the parameters and reporting of such
information.

94, ‘Public Access to Information Gathered Through Survey

Information related to pedestrian ramps gathered through the initial Survey as discussed in
Sections 9.1 and 9.3.1, will be maintained in a City-wide database and shared with the public via
DOT’s public webpage concerning pedestrian ramps (the “Website”). The Website will be
accessible in accordance with the WCAG and any other relevant definitions set forth in Section I
above. Assessed information based on the initial Survey results will be posted as it becomes
available, but in no event later than October 31, 2020. The information posted will include the
location of all existing pedestrian ramps, the City’s assessment of whether those pedestrian ramps
are compliant with the Accessibility Laws, the locations of all pedestrian ramps that have been
installed or Upgraded per this Settlement Agreement, and the completion dates of all those
installations and Upgrades. The information posted will also include the planned interim schedule

of pedestrian ramp installations and Upgrades referenced in Section 11.4.
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9.5 Prioritization Criteria for Installation and Upgrades of Pedestrian Ramps

In furtherance of this settlement process, the City has developed a GIS-based prioritization
plan to address installations and Upgrades of pedestrian ramps. The purpose of the plan is to
provide, based on a scoring system, priority order for scheduling the installation or Upgrades of
pedestrian ramps. The scoring system is based on (a) a condition score derived from the data
collected in the course of the initial Survey described in Sections 9.1 through 9.3.1 and (b) a
geographic score encompassing a variety of geographic factors conceming pedestrian ramps.
Geographic factors will include, but not be limited to: (i) the concentration of people with mobility
disabilities, visual disabilities, and the senior population; (ii) the proximity of key locations for
people with disabilities, such as emergency shelters and District 75 schools; (iii) the proximity of
public facilities and other places of interest/recreation (e.g., hospitals, clinics and senior services,
govermment sites, child and youth services, libraries and cultural institutions): and (iv) the
proximity of transit facilities.

9.5.1, Prioritization Criteria Results

Upon completion of the initial Survey referenced in Sections 9.1 and 9.3.1, and analysis of
the data by the City, the City will provide Class Counsel with documentation related to the
prioritization criteria as detailed in Section 9.5 by no later than December 31, 2020. The Parties
will reconvene by no later than January 30, 2021 to discuss the prioritization criteria results. The
City will give good faith consideration to the comments provided by Class Counsel but will not be
bound to make any adjustments to the prioritization criteria results or to re-run the prioritization

criteria.
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10. Applicable Accessibility Laws

To the extent that any of the Accessibility Laws have conflicting technical specifications
for the design and construction of pedestrian ramps, compliance will be measured, and installations
or Upgrades, and ongoing maintenance under this Settlement Agreement, will be performed in
accordance with the technical specifications that provide the greatest degree of access to
individuals with disabilities. For detectable warning surfaces, the City will follow guidelines set
forth in the Public Right of Way Accessibility Guidelines (“PROW AG”), found at

https://www.access-board.gov/guidelines-and-standards/streets-sidewalks/public-rights-of-

way/proposed-rights-of-way-guidelines.

11. Installation and Upgradc of Pedestrian Ramps

11.1. The Standard for Installations or Upgrades

Each installation and Upgrade of a pedestrian ramp referenced in this Settlement

Agreement will be conducted in accordance and in compliance with the Accessibility Laws.

11.2. Continuation of Installation and Upgrades of Pedestrian Ramps During
Initial Survey Period

Commencing on the date of the Settlement Agreement’s execution and continuing through
the initial Survey period as described in Section 9.3.1, the City will continue to install and Upgrade
pedestrian ramps to comply with the Accessibility Laws as described in this section and Section
12, which will include the City’s ongoing installation program under the 2002 Stipulation.

11.3. Installation of Pedestrian Ramps During Initial Survev Period

Commencing at the beginning of FY 2018 and continuing through June 30, 2020, the City
will complete installation of pedestrian ramps at not less than 800 corners where pedestrian ramps

are missing and are required by the Accessibility Laws.
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Settlement Agreement. The Monitor appointment may be extended thereafter if the City is not in
substantial compliance with any material part of the Settlement Agreement. The person appointed
as Monitor will assume his or her duties as soon as the District Court approves the selection (or on
another date set by the Court). Should any person appointed as Monitor resign from his/her
appointment before the expiration of the Monitor period, a successor Monitor will be selected and
appointed using the procedure set forth in Section 22.2.2.
22.3. Access fo Information

The Monitor shall have access, through the Associate Deputy Commissioner and/or his or her
designee, to relevant non-privileged information and documents as requested and necessary to
assess compliance with the Settlement Agreement consistent with the parameters set forth in
Section 22.1. If the Monitor is denied access to requested information, he or she shall inform Class
Counsel, who may dispute the denial through the Conflict Resolution Process.

22.4. Monitor Reviews

22.4.1. Annual Reviews

The Monitor will conduct semi-annual reviews for the first five (5) years of his or her term,
and annual reviews thereafter of the City’s compliance with the Settlement Agreement’s
requirements, including those relating to the Surveys described in Section 9, installation or
Upgrades of pedestrian ramps described in Sections 11 and 13, the maintenance of pedestrian
ramps described in Section 12, and the pedestrian ramp Complaint program described in Section
14, Within 30 days of the annual review, the Monitor will report the assessment of compliance to

Defendants’ Counsel, Class Counsel and the Court.
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22.5 Notice of Deficiency
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alleged violation or alleged failure to perform or other deficiency, or otherwise respond to the
Notice of Conflict.

23.3. Meet and Confer Obligation

If a response to the Notice of Deficiency and/or to a Notice of Conflict described in Section
23 fails to resolve the alleged deficiency and/or other basis for the Conflict, respectively, Class
Counsel and City Counsel shall meet and confer, in person or by telephone, and attempt to resolve
the Notice of Deficiency and/or Notice of Conflict for a period of at least thirty (30) days from
receipt of the response. The Parties may jointly waive the meet-and-confer obligation if they
believe it would not be productive to resolving the Conflict in question.

23.4. Resolution by the District Court

If the Parties are unable to resolve a Notice of Deficiency or Conflict through the processes
described in the Settlement Agreement, either Party may make a motion to the District Court to
enforce or seek relief from a provision of the Settlement Agreement, in order to resolve the
Conflict. The Court may award to Class Counsel their reasonable attorneys’ fees and costs incurred
in the event that the District Court determines that Plaintiffs are the prevailing parties on such
motion in accordance with prevailing party standards under the ADA. Nothing in this section shall
be construed as in any way limiting the City’s right to oppose requests for fees, in whole or in part.

23.5. Accounting of Attorneys’ Fees and Costs

Class Counsel will provide to the City an accounting of all attorneys’ fees and costs sought
to be recovered under this Section 23. Any Conflict as to the reasonableness or necessity of such

fees and costs will be resolved using the Conflict resolution procedure in this Section 23.
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23.6. Force Majeure
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Dwétin Jones
INDIVIDUAL PLAINTIFF
534 Flushing Avenue
Apartment 6C

Brooklyn, New York 11206
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(s Uppept

Joseph G. Rappaport

Executive Director

ON BEHALF OF THE OBJECTING ORGANIZATION:
Brooklyn Center for Independence of the Disabled

27 Smith Street, Suite 200

Brooklyn, NY 11201

(718) 998-3000

tppaport e beid.org
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UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF NEW YORK

EASTERN PARALYZED VETERANS
ASSOCIATION n/k/a UNITED SPINAL
ASSOCIATION,

Plaintiffs,
-against-
THE CITY OF NEW YORK,
Defendant.

CENTER FOR INDEPENDENCE OF THE
DISABLED, NEW YORK, a nonprofit
organization; DUSTIN JONES, an individual;
MYRNA DRIFFIN, an individual; on behalf
of themselves and all others similarly situated,

Plaintiffs,
-against-

THE CITY OF NEW YORK, NEW YORK
CITY DEPARTMENT OF
TRANSPORTATION, and POLLY
TROTTENBERG, in her official capacity as
Commissioner of the New York City
Department of Transportation,

Defendants.

MZ' S{)N‘g’ '*" f
POCUMENT H

ELECTRONICALLY FILEDI!
DOC #: i
DATE FILED: ;

94 CV 0435 (GBD) (KNF)

14 CV 5884 (GBD) (KNF)

ORDER AND JUDGMENT GRANTING FINAL APPROVAL OF
SETTLEMENT OF CLASS ACTION LAWSUITS

The Parties have applied to the Court for an order finally approving the settlement of the

two above-captioned Actions (“the Actions™) in accord with the Settlement Agreement and
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Release of Claims (“Agreement™), which sets forth the terms and conditions of a proposed
settlement and dismissal of the Actions with prejudice, with the Court retaining jurisdiction to
enforce the Agreement throughout its term. Having read the papers submitted and carefully
considered the arguments and relevant legal authonty, and good cause appeanng, and upon the
consent of Defendants, the Court GRANTS Plaintiffs’ Motion for Final Approval of Class Action

Settlement.

NOW, THEREFORE, IT IS HEREBY ORDERED:

(. The Court hereby grants final approval of the Agreement. The Cournt finds that the

Agreement is fair, adequate and reasonable to all known and potenual Class Members.

2. It further appears to the Court that extensive evaluation of the merits has been
conducted such that Counsel for the Parties were able to reasonably evaluate their respective
positions. [t also appears to the Court that settlement at this time will avoid additional costs to all
Parties, as well as avoid the delay and the risks presented by further prosecution of issues, either

in the current or separate litigation proceedings, which are addressed by the Agreement.

3. The Court has reviewed the relief granted by the Agreement and recognizes the

significant value of the injunctive relief set forth therein.

4. It further appears to the Court that the Agreement has been reached as the result of
good faith, extensive, serious, and non-collusive arms-length negotiations, including mediation
sessions supervised by the Honorable Kevin N. Fox, the United States Magistrate Judge for the
Southern District of New York. Counsel for the Parties have fully and aggressively litigated this
matter, and the Agreement was informed by discovery, and was the result of the work of

experienced and competent counsel. Accordingly, the Agreement resolves all issues involved in a

t.d
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just and fair way for the Plaintiff Class.

5. The Court finds that the distribution of notice by all parties was done in a manner
and form consistent with the Court’s [DATE] Order Granting Preliminary Approval of Settiement
of Class Action Lawsuit {“Preliminary Approval Order”), and meets the requirements of both due
process and Rules 23(c¢)(2) and 23(e) of the Federal Rules of Civil Procedure. The notice provided

was the best practicable under the circumstances, and shall constitute due and sufficient notice to

all persons entitled thereto. Such notice was made available by the following means:

a. Notice m the torm of Exhibit B-1 to the Agreement (*“Notice™) was mailed
via U.8. mail and/or email to all organizations wdentified in Preliminary

Approval Order.

b. Notice was posted on case-specific webpages of Class Counsel, and on the
New York City Department of Transportation website, and remained posted

in each location for six (6) consecutive weeks.

c. A short form notice in the form of Exhibit B-2 to the Agreement, which
provided a web address to the full Notice, was published twice in one major
daily New York City newspaper, such as the New York Daily News, the New
York Post or Newsday, and was also published twice in La Voz Hispana de

Nueva York, Impacto, or El Especialito, in Spanish.

6. Class members were atforded a full opportunity to provide comments on and/or
object to the Agreement both in wnting and m person; individually or through counsel. A hearing
was held by this Court on [date}, during which the Court fully considered comments and objections
in determining whether the Agreement is fair, reasonable, and adequate.
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7. The Court retains continuing jurisdiction over this matter throughout the Term of
the Agreement, as defined in paragraph I(DD) to the Agreement, and for the purposes of

determining an award of artorneys’ fees and costs.

IT IS ORDERED AND ADJUDGED
e

( /; . "
Dated: ”UL 23 2019 jﬁﬂ:{% £ g ﬂy‘ /{/u?%

HQNJ GEO(y.}E B. DANIELS

United States District Judge





